INTRODUCTION
An article published in early 2014 in a peer-reviewed scientific journal began with a startling comment: "The recognition that individuals with disabilities have a desire for sexual relationships with other people is a relatively new concept in the scientific community." 1 We believe that this observation-wildly at odds with much of the literature referred to in this Article and in another paper by the two authors 2 -exemplifies the discussion in our previous paper about the confusion and misinformation that permeates all of disability law and policy, especially mental disability law. The baseline, rather, for any scholarly inquiry into this subject, must be that "[i]ndividuals [with disabilities] have the same needs for intimate relationships and sexual expression as everyone else." 3 With the growth in the field of mental disability law over the past forty years, very few topics involving persons with mental illness remain taboo or off limits to scholars and judges who face these issues daily. 4 However, discussions of the question of whether persons with mental disabilities have a right to voluntary sexual interaction often touches a raw nerve in conversations about mental disability law-even with those who are practicing in the field. The discomfort that people feel in examining this topic is further exacerbated when discussing individuals who are institutionalized. Why is this? And what does this have to do with "sanism"-an irrational prejudice of the same quality and character as other irrational prejudices that cause, and are reflected in, prevailing social attitudes such as racism, sexism, homophobia, and ethnic bigotry 5 that permeates all aspects of mental disability law and affects all participants in the mental disability law system: litigants, fact finders, counsel, and expert and lay witnesses? 6 Consider this explanation as to how audience members responded to standard talks on this topic:
If as I saw it, sanist myths, based on stereotypes, are the result of rigid categorization and overgeneralization, then they function psychologically to "localize our anxiety, to prove to ourselves that what we fear does not lie within." 7 We thus labeled individuals with mental illness as "deviant, morally weak, sexually uncontrollable [and] emotionally unstable."
8 And often, we (especially professionals) regard them as not being human at all, and lacking human qualities including needs for affection and dignified ways of expressing affection. Our attitudes toward the sexuality of persons [Vol. 89:257 with mental disabilities reflect this labeling:
Society tends to infantilize the sexual urges, desires, and needs of the mentally disabled. Alternatively, they are regarded as possessing an animalistic hypersexuality, which warrants the imposition of special protections and limitations on their sexual behavior to stop them from acting on these "primitive" urges. By focusing on alleged "differentness," we deny their basic humanity and their shared physical, emotional, and spiritual needs. By asserting that theirs is a primitive morality, we allow ourselves to censor their feelings and their actions. By denying their ability to show love and affection, we justify this disparate treatment.
9
All these tensions are heightened in cases involving institutionalized persons, in which consumer desires and provider discomforts must be acknowledged and recalibrated.
10 They must also be considered carefully in the context of Professor Suzanne Doyle's observation that sex is an "indeterminate and artificial" category defined "by people who want to preserve their own political and social advantages."
11
It is also telling as to how uncomfortable this topic makes many people when we consider the responses of audience members to frank discussions about these issues (at a talk in Florida, one attendee leapt to his feet to exclaim, "Professor Perlin, you are an agent of the devil!"); 12 negative responses could be broken down into these categories:
1 5. Fear; 6. Religiosity. 13 Audience responses-whether the audiences were composed of lawyers, physicians, mental health professionals, advocates, family members or lay persons-have been similar in other nations, both common law (the United Kingdom) and civil law (Japan).
14 Again, these attitudes deny the empirical realities to which we have referred. 15 Although this often appears to be a difficult subject to raise, even among those familiar and comfortable with other aspects of mental disability, it is one that must be raised. Dignity concerns and rights violations will occur if there is not a full understanding of the importance of the ability for persons with mental illness to practice free sexual expression. There has been some literature that begins to discuss this and to delve into the intricacies of the subject. However, we believe that much of this literature presumes that the "subjects" of these papers-those with mental illness who are institutionalized-are incompetent. The discussions therefore only address ability to engage in sexual activities from the perspective of an incompetent, institutionalized adult. We hope to broaden the scope of these examinations, and rather than presume incompetency, deal directly with the very likely situation of a competent, mentally ill person wishing to engage in sexual activity. We hope to examine legal competency, as well as the difficulties encountered when one begins to use different measures of "competency" for different tasks or activities. We will also explore 13. Perlin, supra note 7, at 34-35. Eddie McCann has speculated that this may be because of a fear that simply addressing this issue "will be seen as actively encouraging widespread institutional promiscuity. " (2008) . In a subsequent paper, the authors will explore the cognitive dissonance in the laws of Asian nations that demonstrate "how complicated and messy it can be for a foreign law from the distant past to be brought into congruence with contemporary and evolving societal norms. the attitudes that surround this type of discourse, and their impact on advancing the rights of persons with mental illness.
In this Article, we consider these attitudes while seeking to answer the following questions:
• In this area of law and policy, is there any unitary definition of competence? • Are there certain factors that must be considered in determining "sexual competence"? • How does domestic law and policy relate to issues of sexual competence, and does it impact how we should approach these issues? • What are the international human rights law and therapeutic jurisprudence implications of the answers to these questions? In Part I, we will discuss competence to engage in sexual activity in matters involving persons with mental disabilities, looking also at the question of what we mean when we refer to "sex." We then consider in Part II the significance of sanism, the potential implications of international human rights law, and the meaning of therapeutic jurisprudence to this inquiry. Then, in Part III, we will discuss issues of competency in the context of marriage and, briefly, in the context of sterilization. In Part IV, we will look at competency in the context of criminal law, focusing mostly on the ways that "statutory rape" is defined in cases with putatively consensual sex involving persons with mental disabilities. We will examine in Part V the maturation of the Americans with Disabilities Act as a litigation tool. We will then conclude with a few thoughts and recommendations.
Our title comes, in part, from Bob Dylan's magnificent song, Desolation Row (from the line: "But all his sexless patients/They're trying to blow it up"). 16 The music and social critic Mike Marqusee characterizes Desolation Row as "a brutal vision of persecution in which social control is depicted as a form of torture." 17 We exercise such "social control" over those institutionalized because of mental disability, and we ultimately can see that the suppression of all sexual desire and action is, in fact, a form of social torture. 
I. COMPETENCE TO HAVE SEX

A. Factors to Consider in Assessing Competence to Have Sex
We must start with the assumption that all individuals have the capacity to consent to sexual relations, and that the presence of a mental disorder, in itself, does not mean that the individual lacks this capacity.
18
With this as a "given," for the purposes of this article, it is first necessary to unpack the different modes of analysis to be engaged in determining capacity and competency, and understanding the important distinctions between the two concepts. Capacity "refers to an individual's actual ability to understand, appreciate, and form a relatively rational intention with regard to some act." 19 Competency is a legal assessment that varies based on the act or decision making that is being considered. 20 Both of these concepts are intertwined in assessing the extent to which a person can exercise informed consent. In the context of this Article, such consent encompasses:
• An individual's ability to understand the sexual nature of an act, and to understand that participation in such an act must be voluntary; • An individual's understanding of the potential consequences and implications of the decision to engage in a sexual act; and • An individual's ability to communicate a decision as to whether he or she wishes to engage in such an activity.
25
There is also the difficulty of establishing "clinical" competency, for those persons who are institutionalized. There is no standard that clinicians can apply when determining competency; in fact, it is a very fluid determination. In a survey of institutions' views on their ability to handle ethical concerns of patient sexual expression, author Eric Wright found, "aside from formal legal declarations of incompetence, establishing competence to engage in sexual activity during treatment is further complicated by the dynamic nature of psychiatric symptoms, variation in patients' sexuality-related knowledge and experience, and institutional policies." 26 Moreover, in certain locations, the relationship between sexuality and privacy 27 is "directly related to assessments about . . . competence."
28
The reality is, however, that we too often fail to take any of this into account and instead superimpose a societal presumption of incompetency 29 Different sexual preferences are common enough among those not diagnosed with a mental illness, and while certain prejudices exist against particular subcultures that promote a particular sexual activity, there continue to be many ways of expressing an individual's natural sexual preferences without facing discrimination or disgust. 37 However, in the literature dealing with a mentally ill individual's right to engage in sex, the word "sex" is generally used broadly, without much thought as to what exactly it is encompassing. We believe it is important to begin naming and discussing some of the sexual practices that, while not "vanilla" or "mainstream," are likely to be sought by those with mental disabilities. 38 34. Gill, supra note 26, at 479. Professor Gill also speculates that the association between masturbation and pornography is one reason why there is so little public discussion about masturbation. Id. at 490 n.10.
35. McCann, supra note 13, at 133. 36. On the social and cultural factors that surround all aspects of sexuality, see Bahner, supra note 1, at 350-51: "[C]ultural sexual scripts influence not only the sexual acts per se but also many surrounding factors that may be needed in order to be able to reach desired sexual goals." There are other variations, of course, that we do not address here (e.g., group sex, "rough" sex, phone sex). We plan to discuss these in a future article. 
c. Gender Issues
A person's sexuality is often entwined with his or her gender identity. This can result in different treatment based on that identity. Issues of men's and women's sexuality are viewed differently by society, especially with regard to the sexual needs of both genders. 52 With the addition of a mental disability, these issues become even more difficult to contend with.
The types of sexual activities we have discussed above demonstrate some of the gender disparities of our society that have also become obvious in issues of sexual activity. Masturbation, for example, is generally viewed as an activity which men engage in more frequently than women, with the thought process of many being that men somehow "need" to engage in masturbation, while women choose to without the same need.
53
Sexual surrogacy is another instance where gender stereotypes play out. The basic stereotype of men somehow needing sex, or needing to orgasm, where women only enjoy it but have no greater physiological need is apparent in current surrogate situations. Japan's White Hands, for example, provide a service that allows only men to be masturbated. When asked about the viability of a similar service for women, the staff claims they "haven't received any requests from them." 54 Additionally, the gendered availability of this service may also demonstrate another difference rooted in basic anatomy. To sexually service a male client, a sex surrogate does not need to perform any act of penetration in order to allow that client to reach orgasm, whereas for a female, the possibility of penetration may be greater, although it is often just as feasible for a woman to reach orgasm without penetration. Even the seemingly progressive White Hands organization may be unconsciously reacting to the differences in services provided for males versus females. The questions they raise on their website ask, this even be considered a care service?" 55 This may be a cultural difference, but it demonstrates the gender split between this service for males being looked at solely as a "care service" while the existence of the same needs for women, and whether it constitutes a care service, are debatable.
56
Homosexuality also presents a uniquely gendered set of stereotypes about males and females. The general public views male and female homosexual behavior differently, and issues of consent may also be based on gender.
57 Further, it may be possible that a facility would only allow heterosexual encounters based on bias, or homosexual activity between females and not males. These issues of gender-based discrimination of sexual activities must be taken into account when an institution works to determine how to appropriately allow for consensual sexual encounters between patients.
d. How This All Relates to Competency
The many variations of sexual activity between consenting adults must be considered in the same way that "basic" heterosexual sex is considered. Competence to engage in sexual activity should never be prefaced on the type of activity an individual wishes to engage in, no matter how taboo. An ongoing difficulty in this area is ensuring that all these forms of expression, plus others not covered here, have the same standards of competence applied to them. Elaine Craig writes, " [u] navoidably, a law that denies capacity to consent to a particular sexual act also affects individual liberty. A legal rule that denies capacity to consent to a particular sexual act circumscribes sexual liberty by depriving individuals of the ability to legally engage in sex that they might desire." 58 Craig highlights a key point: sexual activities that fall outside the "mainstream" deserve equal treatment in facilities, and the 55. Id. 56. Bahner, supra note 1, at 349. Bahner discusses some of the ambivalences faced by persons with physical disabilities with regard to the role of their caregiver:
When discussing sexual facilitation, none of the participants in this study wished their assistants to assist more than to the most basic degree, e.g. undressing, putting in position, putting on a porn movie, putting on condoms or assisting with other aids. Hence, participants drew the line between receiving assistance in order to be able to be sexual on your own or with partner(s) and receiving assistance in the actual sexual activity, which was thought of as crossing the line. desire to engage in such acts must be recognized by these facilities as being an equally valid sexual desire. Particularly in institutions where individual provider's religious, ethical, or moral beliefs may come into play, 59 patients must be evaluated equally-regardless of how they choose to express themselves sexually or with what subculture they identify. Unique characteristics and sexual preferences of an individual will not make that individual "less competent" to engage in his or her preferred type of sexual activity, even if it means that such individuals are not consenting in a traditional way but still desire and understand the sexual activity.
60
Just as a person with a mental disability is entitled to individualized treatment, his or her sexual ability and interests should be viewed as unique characteristics that merit an individual plan and attention. Implementing a universal plan for patients in a facility or in the community outlining a standard measure of acceptable activities and consent will not allow an individual with mental illness to gain pleasure from desired sexual activities. This ability to gain pleasure from sexual activities that appeal to an individual is something that, with few exceptions, society at large is able to do.
II. JURISPRUDENTIAL INQUIRIES
A. Introduction
We now turn to three jurisprudential considerations that, we hope, will give greater depth to this inquiry: the meaning of sanism (and pretextuality), the significance of international human rights law, and the importance of therapeutic jurisprudence to this topic. 59 . See Perlin, supra note 9, at 526. ("Even if policies are promulgated that protect and respect the sexual autonomy of institutionalized individuals, what happens when individual line staff at a hospital, the people to whom the implementation of the policy inevitably falls, simply refuse to cooperate with the policy because their own sense of religious 'morality' forbids it?"); see also Bahner, supra note 1, at 338 ("Personal assistants' beliefs and moral judgments have been shown to strongly influence, and cause attitudinal barriers in, sexual expression.").
60. For example, a sadomasochistic sexual encounter may appear to be a "struggle," rather than "traditional" sex in which both parties outwardly appear to enjoy the activity. However, there is still clear consent and safeguards, including a safeword to ensure that either party can stop the activity at any time. The sexual fulfillment is created by the appearance of these power dynamics during the encounter, but in no way distorts the fact that clear consent has been given. 
Sanism
Sanism's corrosive effects have warped mental disability law jurisprudence. 61 Along with pretextuality, 62 it has controlled, and continues to control, modern mental disability law. 63 A careful examination of mental disability law reveals that judges are often pretextual because of their own "instrumental, functional, normative and philosophical" dissatisfaction with non-sanist constitutional decisions that grant a measure of dignity to persons with mental disabilities. 64 Indeed, deprivation of dignity is often a reflection of sanism on the part of governments and private decision makers. 65 Sanist myths exert especially great power over lawyers who represent persons with mental disabilities. The use of stereotypes, typification, and de-individualization inevitably means that sanist lawyers will trivialize both their clients' problems and the importance of any eventual solution to these problems. Sanist lawyers implicitly and explicitly question their clients' competence and credibility, a move that significantly impairs the lawyers' advocacy efforts. The pretexts of the forensic mental health system are reflected both in the testimony of forensic experts and in the decisions of legislators and fact-finders. Experts frequently testify in accordance with their own self-referential concepts of "morality" and openly subvert statutory and case law criteria that impose rigorous behavioral standards as predicates for commitment or that articulate functional standards as prerequisites for an incompetency to stand trial finding. Often this testimony is further warped by a heuristic bias. Expert witnesses-like the rest of us-succumb to the seductive allure of simplifying cognitive devices in their thinking, and employ such heuristic gambits as the vividness effect or attribution theory in their testimony. Perlin part-and-parcel of mental disability law.
73 "The Convention responds to traditional models, situates disability within a social model framework, and sketches the full range of human rights that apply to all human beings, all with a particular application to the lives of persons with disabilities."
74 It provides a framework for ensuring that mental health laws "fully recognise the rights of those with mental illness." 75 There is no question that it has "ushered in a new era of disability rights policy." 76 This Convention demands we reconsider the issues discussed in this Article. 77 In light of Convention Articles mandating, inter alia, "respect for inherent dignity,"
78 the elimination of discrimination in all matters related to interpersonal relationships, 79 and services in the area of sexual and reproductive health, 80 it is time for a radical change of perspective and attitude in how society views the sexuality, and right to express that sexuality, of persons with disabilities. Society as a whole must, as international law already has, recognize that " [b] in general, 82 and totally silent about the rights to sexual autonomy for persons institutionalized because of psychosocial or intellectual disability.
83
Professors Michael Stein and Janet Lord have written eloquently about how another Article in the convention-Article 30, setting out social rights of participation in cultural life-"serves as a vital channel of engagement with society when such participation is embraced by the community," and increases "self-reliance and empowerment."
84 If the Convention is taken seriously-if it is, in fact, more than a "paper victor[y]" 85 -then perhaps it can be a vehicle to uproot that aspect of sanism that continues to deny the sexuality rights of institutionalized persons with mental disabilities. notes that disability-focused NGOs "continue to be reluctant to engage sexuality," 96 but she concludes that "sexual rights as a rubric of rights' claiming will likely continue to grow, providing greater and better opportunities to move beyond current understandings of sexual citizenship to include disabled and all other bodies." 97 Throughout the CRPD, it is apparent that the preferences and decisions of persons with disabilities must be respected and promoted. 98 Expanding on this idea of self-determination, it follows that decisions about sex, sexuality and reproduction are to be made by the person with a disability, rather than a "caretaker" or a facility superintendent. 99 This kind of decision-making is a core element of self-determination and empowerment.
Therapeutic Jurisprudence
100
Another important lens through which to view this issue is that of therapeutic jurisprudence. Therapeutic jurisprudence (TJ) "asks us to look at law as it actually impacts people's lives" 101 and focuses on the law's influence on emotional life and psychological well-being. 102 It suggests that "law should value psychological health, should strive to avoid imposing anti-therapeutic consequences whenever possible, andwhen consistent with other values served by law-should attempt to bring about healing and wellness." 103 The ultimate aim of TJ is to determine whether legal rules and procedures or lawyer roles can or should be reshaped to enhance their therapeutic potential while not subordinating due process principles. 104 There is an inherent tension in this inquiry. David Wexler clearly identifies how it must be resolved: The law's use of "mental health information to improve therapeutic functioning [cannot] impinge[] upon justice concerns." 105 As one of the authors has written elsewhere, "an inquiry into therapeutic outcomes does not mean that therapeutic concerns 'trump' civil rights and civil liberties." 106 In its aim to use the law to empower individuals, enhance rights, and promote well-being, TJ has been described as "a sea-change in ethical thinking about the role of law . . . a movement towards a more distinctly relational approach to the practice of law . . . which emphasises psychological wellness over adversarial triumphalism." 107 That is, TJ supports an ethic of care. have a sense of voice or a chance to tell their story to a decision maker. If that litigant feels that the tribunal has genuinely listened to, heard, and taken seriously the litigant's story, the litigant feels a sense of validation. When litigants emerge from a legal proceeding with a sense of voice and validation, they are more at peace with the outcome. Voice and validation create a sense of voluntary participation, one in which the litigant experiences the proceeding as less coercive. Specifically, the feeling on the part of litigants that they voluntarily partook in the very process that engendered the end result or the very judicial pronunciation that affects their own lives can initiate healing and bring about improved behavior in the future. In general, human beings prosper when they feel that they are making, or at least participating in, their own decisions.
111
The questions that must be addressed here are these: Are persons with mental disabilities given this sort of autonomy in their sexual decision making? Are Professor Ronner's "three V's" complied with?
While the sexual components of competency are a critical consideration, especially for those individuals confined in a psychiatric facility, there are a multitude of other issues that involve a presumption of competency (or, alternatively, the presumption of incompetency).
112
When the presumption of incompetency exists, so too does the possibility for disparate treatment of people-virtually always improperly-deemed incompetent. In the following sections, we provide examples of contexts in which competency is discussed in statutes or case law, and we attempt to make clear where individuals deemed incompetent may face discrimination due to their mental disabilities.
III. MARRIAGE 113
Marriage has long been considered a fundamental right guaranteed by the Fourteenth Amendment to the U.S. Constitution, however, recent U.S. Supreme Court, lower federal court, and state court decisions have embraced and endorsed the right for broader equality in the right to marry. 114 Substantial interference with the decision to marry is permissible only if important state interests are at stake and the regulation is closely tailored to effectuate the state's interests. 117 Marriage statutes have typically been created using "capacity" as a determinative factor, rather than "competency." Using an analysis of competency leads to a novel discussion that, so far, has not taken place in many laws or statutes.
Historically, consistent with constitutional guarantees, the statutory requirements for marriage between a man and woman were generally minimal. 118 For others not conforming to these statutorily-implemented standards, statutory requirements had barred them from marrying.
119
Every marriage requires capacity on the part of both individuals to enter into the relationship. 120 This stems from the conception of marriage as a contract, as well as a social status. 121 There is no question that, as plaintiffs continue to be successful in same-sex marriage cases, the issues that we are discussing in this Article will inevitably emerge in such cases as well. Very oddly, the Turner Court did not specify whether the right to marry is rooted in substantive due process (as Loving suggested) or in the fundamental rights branch of equal protection doctrine (the most sensible reading of Zablocki). It would be fair to read the Court as treating marriage as akin to other privacy rights, in a way that suggests that substantive due process is involved. But for purposes of reaching its conclusion, the Court did not have to choose between the two possible sources of its decision.
Id.
115 
A. Mental Capacity to Marry
As in other areas of civil law, individuals are presumed to possess capacity in the absence of a determination to the contrary. 122 Moreover, a presumption of validity applies to marriages, reflecting the state's interest in promoting and protecting marriage and family. 123 The best accepted standard for mental capacity to marry is whether the individual understands the nature of the marriage contract and the duties and responsibilities it creates. 124 The language of this standard parallels the capacity standard for ordinary contracts, but the meaning is quite different due to the vast differences in the responsibilities and consequences of marriage as opposed to those stemming from engaging in ordinary business transactions. 125 As one court described it:
[Marriage,] in many cases, depends more on sentiments of mutual esteem, attachment, and affection, which the weakest may feel as well as the strongest intellects, than on the exercise of a clear, unclouded reason, or sound judgment, or intelligent discernment and discrimination, and in which it differs in a very important respect from all other contracts.
126
Few cases specify what an individual must understand about the "nature of marriage" or the attendant "duties and responsibilities" in order to satisfy the marriage capacity standard. A contractual perspective would suggest that the material provisions of the marriage contract would define the understanding required for capacity to marry. Cases eschew such a formalistic approach, instead emphasizing the factspecific nature of the capacity determination. ] is not a contract resembling in any but the slightest degree, except as to the element of consent, any other contract with which the courts have to deal, is apparent upon a moment's reflection. * * * What persons establish by entering into matrimony, is not a contractual relation, but a social status; and the only essential features of the transactions are that the participants are of legal capacity to assume that status, and freely consent so to do." (internal quotation marks omitted)).
The formalistic approach was explicitly rejected in the case of Ivery v. Ivery, 127 involving a daughter's challenge to the marriage of her deceased father. 128 The jury found that the father lacked capacity to marry, and the father's wife appealed. 129 The Supreme Court of North Carolina reversed and ordered a new trial on the grounds that the jury instructions given by the trial court incorrectly suggested that marriage capacity required the ability to understand the applicable intestacy statute as well as the revocatory effect of marriage on wills pre-dating the marriage. 130 In other words, capacity to marry does not necessarily require an appreciation of the panoply of property rights of a surviving spouse.
As in the case of other capacity doctrines in the civil law, capacity to marry need exist only at the time of marriage. 131 Proof of a mental disability that ordinarily compromises the capacity to marry will not invalidate a marriage entered into during a "lucid interval."
132 This is another means by which courts can enforce the policy of preserving marriage.
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B. Context and Standing
Claims of incapacity to marry arise in three basic contexts: (1) one spouse seeks annulment after a period of living with the other spouse as a married couple (2) a guardian or family member seeks annulment during the lifetime of the spouses; and (3) a guardian or family member seeks annulment after the death of one of the spouses. Not all of these claims are viable in all jurisdictions. Restrictions on who has standing to sue, the time in which the annulment suit must be brought, and the form of the suit vary by jurisdiction depending on statutes governing marriage, guardianship, and civil procedure as well as common law principles of standing, collateral attack of judgments, and other doctrines.
Spouse Seeks Annulment
In general, one spouse may seek annulment of a marriage to the other spouse based on incapacity. In a few jurisdictions, however, only the spouse alleged to lack capacity may assert the claim; a competent spouse who wants to dissolve the marriage must pursue divorce. 134 Historically, annulment did not justify judicial re-arrangement of the parties' property rights because alimony, property division, and community property all flowed from marriage. 135 Annulment of the marriage would void it from inception, leaving no basis upon which to order spousal support, alimony, or division of property. 136 Early cases reflect the advantage that annulment offered to a propertied spouse, as compared to divorce, where alimony and property division were routine.
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In Forbis v. Forbis, 138 for example, Mrs. Forbis petitioned the court for separate maintenance after Mr. Forbis refused to permit her to return to their marital home following a stay in an insane asylum (this, by the way, was a 1955 case). 139 Mr. Forbis responded to the claim by seeking annulment on the grounds of Mrs. Forbis' incapacity to marry. 140 After observing that the presumption of validity of a marriage is "one of the strongest known to the law," the court affirmed the lower court's judgment awarding separate maintenance to Mrs. Forbis and denying Mr. Forbis' claim for annulment.
141
Before the advent of no-fault divorce, annulment offered potential relief for a spouse who had no grounds for divorce but did have grounds to assert incapacity. In some cases, nearly a decade or more elapsed between the marriage and the application for annulment. 142 In these cases, the spouse alleged to lack capacity to marry typically suffered from a chronic mental illness or other disability that predated the marriage. 143 Courts usually refused to annul such marriages, invoking the lucid interval doctrine to refute the contention that chronic mental illness could itself establish incapacity to marry. 144 Today, the availability of no-fault divorce eliminates the motivation to use one spouse's mental illness as a means of annulling the marriage where no grounds for divorce exist. The property motive for preferring annulment to divorce also has largely disappeared because many jurisdictions, recognizing the potential for unfairness, expanded courts' authority to order alimony or property division upon annulment. This development has decreased the incentive for a spouse to seek annulment rather than divorce. 
Guardian or Family Member Seeks Annulment During Spouses' Lifetime
In order for a guardian to maintain an action for annulment on behalf of the ward, the guardian must have that particular authority, either by statute or by court order. Several jurisdictions have enacted statutes that specifically authorize guardians to petition for annulment on behalf of their wards. 146 In most other jurisdictions, courts have concluded that the guardian's general authority includes the power to seek annulment on behalf of the ward. 147 In a few cases, courts have based their decisions about a guardian's authority over a ward's marriage on their guardianship statutes' provision governing the effect of guardianship on contracts.
148 Under this analysis, a marriage, like any other contract executed after authority over the subject matter of the contract has been transferred from ward to guardian, is void. Without a specific reference to marriage in the guardianship statute, "contracts" could be interpreted more narrowly, applying only to ordinary business contracts. The difference between the capacity required for ordinary contracts and the capacity required for marriage would seem to justify the more restrictive interpretation of the statutory consequences of guardianship. Another factor weighing in favor of the narrower statutory interpretation, consistent with the ward's protection, is the policy favoring the least restrictive limitations on a ward's autonomy. 149 Courts have not missed these points; instead they have focused on protection of the ward. This approach is understandable in the context of Knight v. Radmoski, 150 a case that involved the marriage of an institutionalized, severely brain-damaged young man to his treating psychologist. 151 The psychologist sought, but did not receive, the approval of her fiancé's father for the marriage. 152 The father, who had previously been appointed conservator of his son's estate, had further sought appointment as guardian. 153 On the same day the guardianship was approved, the son married the psychologist, and the two left the Maine institution to live in Colorado. 154 Noting the severe harm that the marriage and the move had caused the ward, the court held that a guardian's approval was a necessary prerequisite to marriage and that marriage without consent is voidable. On this theory the guardian had standing to seek annulment, which the court granted. 
Guardian or Family Member Seeks Annulment After Death of a Spouse
After the death of either party to the marriage, annulment may be unavailable. Traditional legal theory distinguishes between "void" and merely "voidable" marriages. The theory allows suits after the death of a spouse if the marriage was void, but not if it was merely voidable.
156 At common law, mental incapacity resulted in a void marriage, as did bigamy, incest and other fundamental violations of public policy. 157 Less serious defects in a marriage, such as fraud, resulted in the marriage being merely voidable. 158 Today, several jurisdictions classify a marriage involving a spouse who lacked capacity to marry as voidable rather than void. Following the common law distinction between void and voidable transactions, classification of a transaction as voidable causes the action to abate after the death of either of the spouses.
159 Some states specify by statute when and whether an annulment action abates. 160 Where statutes do not 
"Heartbalm Actions"
What about "heartbalm actions"? Beginning in the early 1900s, courts became increasingly disinclined to permit recovery in tort for claims that emerged out of "tender matters of romantic or sexual emotion." 161 Claims such as alienation of affection, breach of promise, or criminal conversation fell into disfavor under the weight of criticism that such claims were "anachronistic," resulted in excessive and unwarranted damage verdicts, and were used to extort or blackmail a marriage that was no longer wanted. 162 Underlying much of the criticism was also the implicit belief that community mores had changed. 163 Thus, for example, a failure to progress from engagement to marriage no longer carried the stigma that previously may have warranted a breach of promise action. As a result, a number of states enacted what are commonly referred to as "anti-heartbalm statutes," which bar breach of promise and related actions and abolish the old common law claims. 164 Interestingly, the arguments that fueled the movement to abandon heartbalm torts were hardly consistent with the view that women were independent, competent people who did not need the law's protection. Instead, the main arguments in support of the antiheartbalm movement centered on women's alleged misuse of the torts to extort money from men, with newspaper articles calling plaintiffs in these cases "gold-diggers" and "blackmailers" who used the heartbalm torts as tools for extortion.
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Many laws surrounding marriage and divorce may appear paternalistic or stigmatizing, both to persons with mental disabilities and mind except idiots)); COLO. REV. STAT. ANN. § 14-10-111(2)(a) (West 2014 to women in general. The clear distinction between the two groups, which is acknowledged in the law, creates inequality and furthers stereotypes about the marginalized groups, painting them as incompetent in matters involving their personal decisions.
IV. STERILIZATION
Our legal system further marginalized the rights of persons with mental disabilities by creating laws allowing for forced sterilization of "defective" individuals. 166 The choice to reproduce was taken away from anyone whose genetics could lead to a socially undesirable child being born. 167 Cases such as Buck v. Bell 168 reinforced the acceptability of the eugenics movement, and further segregated the population of persons with mental disabilities.
A. Buck v. Bell
In 1927, in the course of a Supreme Court decision permitting the forced sterilization of a woman with a mental disability, Justice Oliver Wendell Holmes wrote famously, "[t]hree generations of imbeciles are enough."
169 Fifty years later, the Court issued a series of decisions related to mental disability law, and legal scholars began examining previous decisions more carefully. 170 In 1976, Robert Burgdorf compared Buck v. Bell to the "philosophical premises underlying Nazi atrocities."
171 After this scathing analysis of the decision, more scholars and critics came forward, agreeing with Burgdorf that this decision was "an embarrassing example of bad law."
172 It became clear that forced sterilization was no longer supported in the academic legal community.
The 
Bell.
173 Three Generations, finally and definitely, utterly discredits Justice Holmes' "chilling epigram" 174 in his infamous "three generations" opinion. 175 Professor Lombardo's work and other research of the past thirty years all demonstrate the utter lack of scientific basis for the conclusion that either Carrie Buck or any of her succeeding generations were "mentally defective" or "imbeciles." 176 
B. Misapplication of "Best Interests" Standard
The jurisprudence on sterilization in the United States, Australia, England, and Canada makes clear that decisions are "routinely made on behalf of girls and women with disabilities by their parents and caregivers, ostensibly in their 'best interests,' without considering whether informed consent can be obtained." 177 In the United States, several courts have weighed state constitutional provisions along with their federal counterparts in cases involving petitions for involuntary sterilization of minors or incompetent persons, and have found both the right to be sterilized and the right to autonomy in sterilization decision making to be protected by such provisions.
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The New Jersey Supreme Court, for example, first recognized that, although a right to sterilization had not received express constitutional protection from the United States Supreme Court, several lower courts had found such a right. Drawing on its decision in In re Quinlan, 179 the right to be sterilized was included in the privacy rights afforded by the federal Constitution. 180 Beyond this basis, the court specifically found that the right was also protected by the state constitution, and that " [the] governmental intrusion into privacy rights may require more persuasive showing of a public interest under our State Constitution than under the federal Constitution." 181 In one case, the California Supreme Court found that state legislation that absolutely forbade sterilization of persons under conservatorship deprived persons with developmental disabilities of their privacy rights under the state and federal constitutions. 182 The court also found the right of a woman "to choose whether or not to bear a child and thus to control her social role and personal destiny" was a fundamental right under the same state constitutional provision, which could be restricted only by a compelling state interest.
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Other cases have discussed the legality of whether a circuit court can rule on the petition of a guardian seeking to have an adult with mental retardation sterilized.
184 By way of example, In re Matter of Susan S.
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found that a trial court of general jurisdiction had, pursuant to state a constitution, broad parens patriae power over incompetent persons, enabling that court to act on a petition seeking sterilization. 186 On the other hand, the Colorado Supreme Court held that there was no clear and convincing evidence to show that a woman with mental disabilities was unable to grant or withhold consent to sterilization, and the state constitutional law issue was thus not reached. 187 In a later case, the Eighth Circuit found that, if proven, the allegations that state social service workers had compelled a mildly retarded woman to submit to a tubal ligation rose to the level of a due process violation. 188 Sterilization, in some cases, may even be a "bargaining chip" as part of a plea arrangement. In a Louisiana decision, seventy-eight year-old Frank Tullier agreed to carry out his surgical castration that was part of an earlier plea deal for eventual release back to the community. 189 In the Professor Heather Ellis Cucolo has discussed the "sanitization of sex" among the cohort of offenders in civil commitment settings. 191 In addition to sterilization, there has been a recent increase in the recommendation of chemical castration in sex offender cases. 192 She observes that we sanitize through administering drugs to chemically castrate individuals, as well as performing actual castration. 193 Although consent issues rarely arise in these cases, the question of duress needs to be considered when offenders are told that these medications and procedures are their only hope for freedom and eventual release to the community. Even with castration, offenders are often still not viewed as candidates for release. 194 The fear of individuals with mental disabilities who have committed sex offenses is twofold: not only have they committed a particularly taboo offense, but there is the stigma and perception by society that, because of a mental illness, they are particularly sexually dangerous. Even the "sanitization" of their "out-of-control" sexual urges does not allow for their release. In an earlier article, one of the authors focused on how our fears of this population-fears stoked by, the impact of media distortions on legislative policies, the lack of a factual basis for the public's obsessive fears (fears based on 'biased recall and unrealistic crime stereotypes'), the ways that such media distortion and public pressures affect judicial decision-making -[doom us] to endlessly play out a 'pathological' morality drama [,] . . . in spite of the overwhelming empirical evidence that shows that the laws in question have little or no effect on sexual offending rates and recidivism.
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These fears and this "morality drama" affect and infect all of the permutations of what we are discussing here.
V. STATUTORY RAPE
It is important to note that the case law and the theory that developed around issues of marriage, divorce, and sterilization have developed totally independent from the case law and theory that emerged in the area of statutory rape. A review of the relevant statutes and the case law reveals that not a single legislative committee that drafted any of these laws or the majority of a single appellate court that decided any of these cases ever gave the slightest thought to the issues that should be at the core of these inquiries. Only two concurring opinions in two obscure state cases even "get" any of the key issues. 196 We now address these issues.
A. Statutory Law
A typical statute is that of Alaska: it is sexual assault in the third degree to engage in sexual contact with a person that the offender knows is "incapacitated" or "mentally incapable."
197 Under state law, "incapacitated" means "temporarily incapable of appraising the nature of one's own conduct or physically unable to express unwillingness to act"
198 (sounding as if meaning to describe someone who is seriously intoxicated or under the influence of drugs), and "mentally incapable" means "suffering from a mental disease or defect that renders the that "a person suffers from a mental disease or defect which renders him incapable of appraising the nature of his conduct." 200 The New York laws are virtually identical. 201 Arizona defines the term with a bit more detail:
The victim is incapable of consent by reason of mental disorder, mental defect, drugs, alcohol, sleep or any other similar impairment of cognition and such condition is known or should have reasonably been known to the defendant. For purposes of this subdivision, "mental defect" means the victim is unable to comprehend the distinctively sexual nature of the conduct or is incapable of understanding or exercising the right to refuse to engage in the conduct with another.
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B. The Case Law
An examination of the pertinent case law suggests that judges devote very little hard thought to the questions posed by these cases. Interestingly and somewhat surprisingly, the issue that emerges multiple times is a pair of evidentiary questions: what are the qualifications of an expert who testifies as to the victim's ability to consent, and when is such expert testimony needed at all? Most of the reported cases that look at the issues in any depth at all focus on this question. In a search of dozens of cases related to this subject, we found only two opinions, both concurrences, which seem to actually comprehend the scope of the issues involved. 203 The cases that discussed these issues at all also seemed to deal with victims who were developmentally disabled, rather than mentally ill.
First, though, consider a 1950 case from Alabama: Stephenson v. State. 204 Stephenson involved a case of sexual intercourse with a twentyseven year-old woman who became pregnant as a result of the rape (stunningly, named in the opinion). 205 After noting that it was "lack of mental capacity, and not lack of moral quality and strength," 206 here's how the appellate court constructed the issue:
We know and hear of people whose mental powers to perceive and grasp are impaired along certain avenues of thought and yet whose perception is fairly normal in other respects. Lunacy implies a weakness or perversion of the mind, but not necessarily its destruction. Idiocy, even, is generally accepted to consist in only a defect or sterility of the intellectual powers. The degree, of course, varies. 207 Mercifully, the modern cases mostly eschew this level of discourse. Again, the bulk of the cases deal with issues of expertise, and all eventually affirmed convictions. A Washington case-after opining that "it has not even been shown that the psychological and psychiatric community is prepared to express an opinion on the issue [of whether expert testimony is necessary to establish incapacity]" 208 -found that there was no reason to require expert testimony at all:
Evidence which establishes a rape victim's inability to understand the nature and consequences of sexual intercourse is not the kind of technical evidence which requires medical testimony to decipher. Unlike evidence of command delusions, or medical malpractice, or the functions of computers, a witness' comprehension of the basic consequences of his or her actions can be proved or disproved from his or her testimony and testimony as to behavior.
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There is no citation to any authority for this proposition. A North Dakota case affirmed a conviction in which a social worker testified that the complainant was "'a child in a woman's body, and that . . . 211 A North Carolina case affirmed a conviction based on testimony of the victim's father that the complainant was "'very limited . . . as far as being an adult'" and was "'very easily sidetracked.'" 212 A Massachusetts case affirmed a conviction in which a Division of Mental Retardation caseworker testified that the complainant "had the mental capacity of a nine year old child," without any predicate evidence of any testing ever having been done on her, concluding further that the question of consent "did not require any expert testimony concerning the specific etiology of any limitations relevant to her consent."
213 And a Utah case affirmed a conviction based on the testimony of a "mental retardation professional" who was not licensed to diagnose mental retardation, reasoning that licensing was not "dispositive" of the expert's qualifications to offer an opinion on the victim's "ability to consent to a sexual relationship." 214 Other cases fail to consider the ambiguities and difficulties presented by the operative statutes. An Indiana case, by way of example, found, tautologically, that the "plain and ordinary meaning" of "'mentally disabled or deficient'" in the state law was "subnormal intelligence or mental disease or defect." 215 A Washington case notes, without irony, that the complainant (whom the court found incompetent to consent to having sex) was married at the time. 216 By way of contrast, a Georgia case specifically found that the fact that the victim had never been found to be legally incompetent did not mandate a conclusion that she was competent to engage in sexual activity. 217 An Arizona case also considers whether the woman had "the capacity to understand the nature of her conduct," 218 but fails to ever explicate what this means (that she might have a baby? That she might "feel good"? That she might have remorse?). The most bizarre of this set is an appellate case from California in which the court affirmed a conviction where the complainant was never sworn in as a witness but was permitted to answer questions-as to her age, her name, the spelling of her name-so that the fact-finders could "'observe her behavior, her demeanor, [and] her actions. '" 219 Concurrences in two other cases demonstrate some grasp of the nuances of this difficult area of the law. In an Idaho case affirming a conviction (another case involving a married complainant), the majority quoted at length and with approval the trial court's observations that her In affirming the conviction, the majority had also gone out of its way to distinguish sex-within-marriage from sex-outside-of-marriage, pontificating that "non-marital sexual relations . . . are not considered by society in a favorable light . . . because of the difficult consequences that may follow."
222
In another North Dakota case that affirmed a conviction, the concurring judges focused on the state's developmental disabilities rights law (the only such consideration of the rights of persons with disabilities in this entire universe of case law), noting:
It is well to bear in mind that there is no presumption of incompetence simply because a developmentally disabled person is receiving special services or living at a residence for the developmentally disabled [citing state law]. Nor is a developmentally disabled person deprived of the right to "interact" with members of the opposite sex. [citing state law]. I believe the State should, in cases like the instant one, present testimony of a medical expert on the subject of mental defect or mental disease and its effect on a particular individual's comprehension. The jury is entitled to at least that much, if not more assistance in reaching a verdict. 223 Again, every one of these cases deals with an individual with a developmental or intellectual disability. The only on-point case involving a complainant with a mental illness was a Michigan appeal, in which the court rejected the defendant's argument that "a psychological expert or an in-depth examination of the [defendant's] mental health records would have been helpful," noting cursorily that "[i]t was established that [the] complainant was schizophrenic," and that, in conclusion, "there was nothing to suggest that more authoritative impeachment by an expert would have been of significant value." 224 Interestingly, there has been some recent excellent and thoughtful scholarship on the global issues related to statutory rape, some arguing-in the context of consensual teenage sex 225 -that criminal penalties rise to the level of cruel and unusual punishment under the Eighth Amendment. 226 Yet, this has had virtually no impact on the case law in this area as it reflects the ongoing infantilization of women with mental disabilities. 227 VI. OTHER APPROACHES: THE AMERICANS WITH DISABILITIES ACT 228 Some fifteen years ago, one of the authors speculated about the potential impact of the Americans with Disabilities Act on questions of patient sexuality. "Can hospital procedures-either written or unwritten-that prohibit all patients from meaningful, voluntary sexual interaction survive ADA-based challenges?" 229 Congress's ADA findings specifically acknowledged how "overprotective rules and policies" discriminate invidiously against persons with mental disabilities. 230 Certainly, many of the institutional rules banning sexual contact flow from this discriminatory notion of over-protectionism. The ADA's legislative history-as it applied to persons with mental disability-did focus specifically on questions of stereotyping and "reflects Congressional awareness of the pernicious danger of stereotyping behavior." 231 It is likely that these policies flowed, in large part, from two contradictory stereotypes: one of infantilization (denying the reality that institutionalized persons with disabilities may retain the same sort of sexual urges, desires, and needs the rest of us have and generally upon which the rest of us act) and, paradoxically, one of demonization (expressing fear of their hypersexuality and the correlative need of protections and limitations to best stop them from acting on these primitive urges). How can these stereotypes be reconciled with the legislative history just considered?
To what extent do the courts see sex as a fundamental right?
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Although the Supreme Court has never found sexual interaction per se to be a specifically protected right, it has found a fundamental right to privacy in a broad array of cases involving reproductive choice, 233 contraception, 234 marriage, 235 and family relationships, 236 and has recognized a fundamental right to be free, "except in very limited circumstances, from unwanted governmental intrusions into one's privacy." 237 In the course of an opinion holding that a state may not condition the right to appeal from a decision terminating a parent's rights on his or her ability to pay certain filing fees, 238 There is, in short, no compelling state interest to support a policy banning all voluntary sexual interaction in hospital facilities. Any presumption of incompetence that may be relied upon-either explicitly or implicitly-to support such a blanket proscription also fails to pass any sort of heightened scrutiny analysis, especially in light of the fundamentality of sexual experience as a constitutionally protected privacy right. This is not to suggest, of course, that hospital facilities are not free to impose reasonable restrictions on inpatient sexual activity. For a variety of clinical, administrative, and public safety reasons, carefully drawn limitations will pass ADA muster, as long as these policies are not based on stereotypes, allow for individualized decision making in individual cases, and authentically reflect a compelling state interest.
What has happened since the publication of the "Make Promises by the Hour" article in 1997 discussing the ADA and sexual autonomy? 242 The ADA has been invoked in a wide range of cases involving just about every aspect of family law and domestic relations: marriage, divorce, child custody, child dependency, and foster care. Although there is one case that considers these issues in the sterilization context-in Lake v. Arnold, 243 the Third Circuit found that the plaintiff had stated a cause of action in case alleging that nonconsensual sterilization violated ADAby and large, the specific questions that are raised in this Article have not yet been addressed with any clarity or definitiveness.
CONCLUSION
In short, the issues discussed in this Article must be considered through multiple filters: through the filter of sanism, through the filter of international human rights, and through the filter of domestic antidiscrimination law. Each of these considerations must be contextualized with society's attitudes toward sexuality in general, and specifically, the bundle of attitudes that comes into play when we think of sexuality and persons with disabilities, and especially when that sexuality is not simply "vanilla" male-female intercourse. Our prejudices, our fears- both spoken and unspoken-dominate the discourse (or, often, the lack of discourse) in this area of law and policy, and it is essential we confront this as we approach these issues.
These are our conclusions: First, there is no unitary definition of competency in this area. Often, there are no definitions, and when definitions exist, they are often circular and contradictory.
Second, there is a whole range of issues to be considered in determining "sexual competency," but, as the cases we have discussed should make clear, these factors change from case to case, jurisdiction to jurisdiction, and substantive topic to substantive topic. However, where policies exist, they are often stigmatizing and marginalizing, and do not allow for the range of opportunities to engage in sexual activities afforded to those without mental disabilities.
Third, these substantive topics and the detrimental laws that do exist remain so under-discussed because we are still so astonishingly uncomfortable thinking about the questions at hand. We want to close our eyes to the reality that persons with mental disabilities are sexual beings, and want to close our eyes even more to the fact that their sexuality may be much more like "ours" than it is different. Fourth, our current policies fly totally in the face of the "three V's" that Professor Amy Ronner articulated as the heart of therapeutic jurisprudence: voice, validation and voluntariness. 244 They also are inconsistent with international human rights conventions, and perpetuate sanism.
Bob Dylan wrote, in Desolation Row, about the "sexless patients."
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Society wishes patients were sexless. They are not, and we need to deal with that reality. Notwithstanding the sexual revolution, the civil rights revolution, the gender-role revolution, the patients' rights revolution, and the human rights revolution, we remain moored in attitudes and prejudices of the past century (and, perhaps, the century before that) when we think about the issues addressed here. When the authors discuss them with friends and work colleagues, the responses, predictably, include embarrassment, titters, bad jokes, and a general sense of discomfort. We hope that, by writing this Article (and others dealing with similar issues), 246 we can alter these predictable responses, and finally devote to this area of law and policy the attention it deserves.
244. Ronner, supra note 110, at 627. 245. Dylan, supra note 16. 246. See, e.g., Perlin & Lynch, supra note 2.
